04-27594

UNITED STATES BANKRUPTCY COURT
DISTRICT OF MINNESOTA

In Re: Chapter 13 Case:

Case Number BKY 04-%0348-RJIK
Barbara Johnson
Gary Johnson,

Debtor (s)

NOTICE OF HEARING AND MOTION
FOR _RELIEF FROM STAY

To: The Debtor and other entities gpecified in Local Rule 5013-
3ta).

1. Ameriguest Mortgage Company moves the Court for reliel
requested below and givesg Notice of Hearing.

2. The Court will hold a Hearing on this moticn at 10:30 a.m., on
November 29, 2004, in Ceourtrcom No. 2, at the TUnited States
Courthouse, at 515 West First Street, in Duluth Minnesota.

3. Any response to this motion must be filed and delivered not
later than November 23, 2004, which is three days before the time
set for the hearing(excluding Saturdays, Sundays, and holidays), or
filed and served by mail not later than November 17, 2004, which 19
seven days before the time set for the hearing(excluding Saturdays,
Sundays and heolidays). UNLESS A RESPONSE OPPOSING 'THE MOTION IS5
TIMELY FILED, THE COURT MAY GRANT THE MOTION WITHOUT A HEARING.

4. This court has jur-sdiction over this motion pursuant to 28
U.5.C. §§157 and 1334, Bankruptcy Rule 5005 and Local Rule 1070-1.
This proceeding is a core proceeding. The petition commancing this
Chapter 13 case was filed on March 26, 2004. The case 18 now
pending in this court.

5. This Motion arises under 11 U.S.C. §362 and Bankruptcy Rule
4001. This motion 1s filed under Bankruptcy Rule 9014 and Local
Rules $013-1 - 2019-1(d). Movant Requests Reliefl with respect Lo
exempt property ol the debtor subject to a lien.

6. on September 7, 2002, Gary W. Johnson made, executed and
declivered to Ameriquest Mortgage Company his Note (hereinafrar
referred to as the "Note"), in the original principal amount of
$90,000.00 bearing interest from the date thereof at the rate of
10.500% per annum until paid, payable in monthly installments of
5823 .27 commencing on November 1, 2002 and on the first day of eaca
and every calendar month thereafter until the principal and
interest were fully paid. A copy of the Note is attached hereto as



Exhiibit "2" and wmade a part chsreof by reference.

7. On September 7, 20032, te zccure the payment of the Note, Gary
W. Johnson executed and delivered to Amerigquest Mortgage Company
his Mortgage (hereinafter referred to as the '"Mortgage'

mertgaging and conveying certzin real estate 1n Benton Counts,
Minnesota, legally described as foliows:

Lot Seventeen (17), Block Three (3), of Auditor’s Subaivisicn,

village of Gilman, Plat ., Benton County, Minnesota Also an
Easement for Sewer purpcses over and acrogss the East Terl bFeet
(10) of Lot One (1), Elock Three (3) of said Auditor’'s

Subdivision, Village of &ilwman, Plat 1.

which property hag an address of: 103349 115th Street North,
Gilman, MN 54323. The mortgags was filed for record in the office
nf the Recorder, County of Eenton, ©n November 14, 2002, as

Document No.291784, and was subseguently assigned Lo Movant by
assignment of mortgage. A ccpy of the mortgage 1s attached hereto
as Exhibit "B" and made a part hereof by reference.

3. The debtors have filed & plan dated March 26, 2004, which was
confirmed by subsequent Court Order. The plan provided, among
other things thau:

"G Home Mortgages In Zofault [§1322 (k) (5)] - The trustee
will cure defaults on claime gecured only by a security
interest 1n real property that 1s the debtor’s princinal
residence as follows. Tne debtor wili maintaln tlic regulsar
payments which come due after that date the petition was
filed. The creditors wi.. retain their liens. The amounts of
default are estimates or:ly. The trustee will pay the actual
amounts of default.

ng provisions of said plan, tne
rent payments with respect to sald
asc 1o pending.

= and mortgage, while thid o

10. Debtors are in arr=araae “or monthly payments as shown belcow.
The last payment received from Deptors was applied to the July,
2004 post-petition payment ag tnat was the next payment due. Post-
petition arrearage include the following:

3 payments @ 3896.18 52,688.54
3 late charges @ $416.16 138.48
Suspense Balance -807.67
Attorneys Fees & Coslsg 700.00
TCTAL POST-PETITION $2,718.3%
Through Debtorg’ failure to rmake current post-petition payments,
amounts currently due zand owing include the following:
Principal $89,347.42
Interest 5,541.64
Escrow Shortage 728.06
Accumulated late fees 658.56
Non escrow advances 1,600.00
Artorneys FPeeg & Cosrs ,406.580

1
TOTAL 859,275 .68
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FIXED RATE NOTE

THIS LOAN MAS A PREPAYMENT PENALTY PROVISION.

Rt

September 7, 2002 Orenge CA
i [Cliy} " Rhal]

2R A

10349 115TH Street Nartheast, GILMAN, MN 58333
Prepesty Agorenl

[ 1, BORROWER'S PROMISE TO PAY

W retum fer a loan that | have receivad, | promise to pay U.S. $00,000.00  (this amount is called "principal™), phus
Inderest, to the order of the Lender. The Lender 1§ Ameciquest Morigage Campany

1 undersiand that the Lender may transfer itis Note. The Lender or anyone who fakes this Note by transfer and whe is
entiled to recelva payments under this Note is called the "Nole Haolder.”

2. INTEREST
P Interest wil be charged on uppaid princlpal untli the full amount of pringlpal has bean paid. | will pay Interest at =
yearly rate of 10.500%.

5 The kntorsst rate required by this Section 2 is the rate | wiil pay both before and afler any default described in Section
§ 6(B) of this Neto. '

3. PAYMENTS
] (A) Time and Plage of Payments
| wil. pey principal and interest by making payments every month,
| will make my monthiy payments on the first day of sach month baginningon  November 1, Z002.

! wili make these payments every month until [ have pald all of the prncipal and Intorest and any vther chargas
q described below that | may cwe Uader this Nate. My monthly payments wil be applied to intarest Before principal. 1f,
. on  Ocloher 1, 2032, ) stl) owa amounts umder this Nete, | whi pay those amounts In full on that daie, which is cafied

] the *Maturity Date.”

! | wil make my monthly payments at: 505 City Parkway West, Suite 100 Orangs, GA 92868
‘ or at 3 diferent place if required by tha Nate Holder.

| {B) Amount of Monthly Payments
| My monthly payments will be in the amaunt of U.8. $823.27.

4. BORROWER'S RIGHT TO FREFAY
! may repay this Note In part or In full at any me. It | prepay this toan In full within the first 3% months from tha date of
this Nola, | agree o pay the Note Holder a prepayment penalty of thae Jesssr of two parcent (2%) of the unpald princlpal
' balanse or sixty (60) days intersst en the unpald princlpal balance.

5. LOAN CHARGES

I IF & law, which applies to thie loan and which sete maximum tean chargas, s Tinally intarpreted so hat the interest o
other loan changes sollected or lo be coliacted In connection with 1his loan excewd the permitted fimits, thon: (1) any
such loarn chatgad shail be reducad hy the amaunt necessary to reduce tha charga to the permitted mit; and {ii} any
sums already collected from me which exceeded permitted limite will ba rafunded to me. The Nots Holder may cheosze
tu imake thie réfund by reducing the principal 1 owe undar thie Note or by making a direct payment to ma. If a refund
reduces principal, the reduction wilt be treated as a partial prepayment.

& BORROWER'S FAILURE TC PAY AS REQUIRED
(A) Late Charpes for Overdue Payments
if the Note Holdar has net recejved the full amount of any monthly payment by the end of fiftean calendsr days after
the dete it lo dua, ! will pay a lale charpe 16 tha Note Heider. The amount of the cherga wil he 5.800 % of my
averdua payment of princlpal ad inlsrast. [ wili pay this lale charge promptly but only onca on each [afe payment. .

(B} Pefault
It 1 do not pay the full amount of each mondhly payment on the dats it is dus, | will be In default.

] {C) HNotice of Dafault .
If 1 arn In gefault, the Note Holder may send me a written notico feifing me that if | da not pay the ovardue amount by =
cartaln dats, lhe Mot Holder may require mé to pay immadiataly the full amount of principal which has pol, bean paid
and ail tha Interest that [ cwe on that smount. That data must be at least 30 days afler the date on which the notlce s

delivered or mailed me. RERY CEETIFY THIS
i TRUE Alt CORRECT tnitisls;

BEA
TOPY OF THE ORIGIRAL Al

3 0g/07/2002 §:05.02 AM
E\:u:mm T HARTRAGE OAPANY
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Words vocd in xmmltiple sections of this devument wo dofincd bolow and other words wo defined in
Sections 3, 11, 13, 18, 20 and 21. Certain rules regarding the usage of words used in this docoment are

also provided in Seotion 16.

(A) "Security Instrument” means this dogument, which is dated Septembar 7, 2002

together with all Riders to this document.
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UNITED STATES BANKRUPTCY COURT

DISTRICT OF MINNESOTA

In Re: Cage No. 04-50348 RJIX
Chapter 13

Rarbara Johnson

Gary Johnson,

Debtoris!

MEMORANDUM OF LAW

Ameriquest Mortgage  Corpany ("Movant "), submits  this
memorandum of law in support of its motion for relief from the stay
in the above-entitled matter.

L2CTS

Movant holds a valid, dulv perftected mortgage on real propcrty
owned by thne Debtors. Cn tie date rthis case was filed, the
Debtor (g) were delinguent in reepecth of payments due under the note
and mortgage. Since this case was filed, Debtor({s) are in arrears
in the total amount of $2,719.35.

AP SUMENT

1. Under Section 362.(d) (1) of the Bankruptcy Code, relief from
the automatic stay shall be granted upon request of a vreditor "for
cause. including the lack of adcguate protection of an intercst Lo
property of such creditor.' 11 1J.8.C. Sec. 362 (dl (1). The
Delbter{s) in thies casce hove fa:lod Lo make the payrents required by
the note and mortgage for « periecd cf more than two months.

Debtor(g) have not cotherwiss provided Movant wirth adequate
protection of its intersst 1n the property. Such circumstances
congtitute causs, within the meaning of Section 362 (d) (11,
justifying relief from the stay. In Re Video bast, Inc., 41 B. K.
176 (Bkrtcy. E. D. Pa. 1984;; In Re Frascatore, 33 B. R. 687

{(Bkrtey. E. D. Pa. 1983).

2. Dursuant to Section 362 (a) {(2) of the Bankruptey Code, rclief
from the stay is also appropriate where Debtor{s) have no cguity in
the subject property and the property 18 not necessary to an

effective reorganization. 11 U.S.C. Sec. 352 (d) (2). ESee, In ke

Gellert, S5B.R. 970 {Bkytecy. I[b. N. H. 1983). In the present case

the bhalance due Movant cn the note and mortgage is $99,275.65.
Accordingly, Movant 1s enc.tled to an order terminatcing Tha

stay and authorizing it Zo foreclose 1ts mortgage ool Lhe property.



Dated: \D %J&)\ .

Regpectfully submitted,
SHAPIRO & NORDMEYER, L.L.P.

v:/e/ Nancy A. Nordmeyer
nancy AL Nordmeyer-121356
Tawrence P Zielke-152559
torney for Movarnt

:

- U

0 Metro Boulevard #390
ina, MN 55439-2306
2) 8321-10&0



04-50348-RJK

SWORN CERTIFICATE OF SERVICE

STATE OF MINNESOTA )
) 88
COUNTY OF HENNEPIN )

I, Stephanie Pilegaard says that on October 13, 2004, I mailed coples of the
aunexed Memorandum of Law, Proposed Order for Relicf from Stay, Notice of
Hearing and Motion for Relief from Stay and Certificate of Service on tne
following interested parties at their last known address, by mailing to them,
via first class mail, a copy thercof, enclosed in an envelope, postage

prepaid and by depositing the same in the post office at Edina, Minnesota.

Barbara Johnson
PO Box &8
Gilman, MN 56333

Gary Johnson
PC Box 68
Gitman, MN B5£333

Wesley Scott, Esg.
13 S. 7th Ave
St. Cloud, MN 56301

Michael Farrell, Trustee
PO Box 519
Barnesville, MN G6514

U.8. Trustee

1015 U.8. Courthouse

300 South 4th St. -
Minneabolis, MN 55415

Stiphanie Pilegaard

gubscribed and sworn to before me October 13, 2004,

Notary
A AAAAARAAAAANAAN AAAAAANAASANIAANA I

JENNEA, DRURY
3 NOTAY PUBLIC-MINNESOTA
¥ MY COMMISSINN EXPIRES 1-31-2005

A VARARAAAASARA A T A A AR A NSNS



04-27554

0038377040
UNITED STATES BANKRUPTCY COURT

DISTRICT OF MINNESOTA

In Re:
Case Number BXKY 04-50348-RJK

Barbara Johnson

Cary Johnscn,
Debtoris)

ORDER FOR RELIEF FROM STAY

The above-entitled matter came for hearing on November 29,
2004 .

THIS CAUSE coming to be heard on the Meotion of Ameriquest
Mortgage Company, a creditor in the proceeding, the Court having
jurisdiction, due notice having been given, and the Court having
been advised in the premises;

IT Is HEREBY ORDERED,

That the automatic stay heretofore entered in this case 1¢
modified to the extent necessary to allow Amerigquest Mortgage
Company, 1ts successors and/or assigns, to foreclcese, 1in accordance
with State Law, the mortgage on the real property commonly known
as

Lot Seventeen (17), Blcck Three (3}, of Auditor’s
Subdivision, Village of Gilman, Plat 1, Benton County,
Minnesota Also an Easement for sewer purposes over and
across the East Ten Feet (10) of Lot One (1), Block Three
(3} of said Auditor’s Subkdivigion, Village of Gilman,
Plat 1.

NOTWITHSTANDING Federal Rule of Bankruptcy Procedure 4001
(a) (3), this order is effective immediately.

Dated:

BY THE COURT:

Judge of Bankruptcy Court



